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(i) Qualification, training, screening (in-
cluding, if applicable, thorough background
checks), and security requirements estab-
lished by 32 CFR part 159, Private Security
Contractors (PSCs) Operating in Contin-
gency Operations, Combat Operations, or
Other Significant Military Operations;

(ii) Applicable laws and regulations of the
United States and the host country and ap-
plicable treaties and international agree-
ments regarding performance of private se-
curity functions;

(iii) Orders, directives, and instructions
issued by the applicable commander of a
combatant command or relevant Chief of
Mission relating to weapons, equipment,
force protection, security, health, safety, or
relations and interaction with locals; and

(iv) Rules on the use of force issued by the
applicable commander of a combatant com-
mand or relevant Chief of Mission for per-
sonnel performing private security func-
tions; and

(3) Cooperate with any Government-au-
thorized investigation of incidents reported
pursuant to paragraph (¢)(1)(iv) of this clause
and incidents of alleged misconduct by per-
sonnel performing private security functions
under this contract by providing—

(i) Access to employees performing private
security functions; and

(ii) Relevant information in the possession
of the Contractor regarding the incident con-
cerned.

(d) Remedies. In addition to other remedies
available to the Government—

(1) The Contracting Officer may direct the
Contractor, at its own expense, to remove
and replace any Contractor or subcontractor
personnel performing private security func-
tions who fail to comply with or violate ap-
plicable requirements of this clause or 32
CFR part 159. Such action may be taken at
the Government’s discretion without preju-
dice to its rights under any other provision
of this contract.

(2) The Contractor’s failure to comply with
the requirements of this clause will be in-
cluded in appropriate databases of past per-
formance and considered in any responsi-
bility determination or evaluation of past
performance; and

(3) If this is an award-fee contract, the
Contractor’s failure to comply with the re-
quirements of this clause shall be considered
in the evaluation of the Contractor’s per-
formance during the relevant evaluation pe-
riod, and the Contracting Officer may treat
such failure to comply as a basis for reducing
or denying award fees for such period or for
recovering all or part of award fees pre-
viously paid for such period.

(e) Rule of construction. The duty of the
Contractor to comply with the requirements
of this clause shall not be reduced or dimin-
ished by the failure of a higher- or lower-tier
Contractor or subcontractor to comply with
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the clause requirements or by a failure of the
contracting activity to provide required
oversight.

(f) Subcontracts. The Contractor shall in-
clude the substance of this clause, including
this paragraph (f), in all subcontracts that
will be performed in areas of—

(1) DoD contracts only: Contingency oper-
ations, combat operations, as designated by
the Secretary of Defense, or other significant
military operations, as designated by the
Secretary of Defense upon agreement of the
Secretary of State; or

(2) Non-DoD contracts: Combat operations,
as designated by the Secretary of Defense, or
other significant military operations, upon
agreement of the Secretaries of Defense and
State that the clause applies in that area.

(End of clause)

[78 FR 37674, June 21, 2013]
52.226 [Reserved]

52.226-1 Utilization of Indian Organi-
zations and Indian-Owned Eco-
nomic Enterprises.

As prescribed in 26.104, insert the fol-
lowing clause:

UTILIZATION OF INDIAN ORGANIZATIONS AND
INDIAN-OWNED ECONOMIC ENTERPRISES (JUN
2000)

(a) Definitions. As used in this clause:

Indian means any person who is a member
of any Indian tribe, band, group, pueblo or
community that is recognized by the Federal
Government as eligible for services from the
Bureau of Indian Affairs (BIA) in accordance
with 25 U.S.C. 1452(c) and any ‘‘Native” as
defined in the Alaska Native Claims Settle-
ment Act (43 U.S.C. 1601).

Indian organization means the governing
body of any Indian tribe or entity estab-
lished or recognized by the governing body of
an Indian tribe for the purposes of 25 U.S.C.,
chapter 17.

Indian-owned economic enterprise means any
Indian-owned (as determined by the Sec-
retary of the Interior) commercial, indus-
trial, or business activity established or or-
ganized for the purpose of profit, provided
that Indian ownership constitutes not less
than 51 percent of the enterprise.

Indian tribe means any Indian tribe, band,
group, pueblo or community, including na-
tive villages and native groups (including
corporations organized by Kenai, Juneau,
Sitka, and Kodiak) as defined in the Alaska
Native Claims Settlement Act, that is recog-
nized by the Federal Government as eligible
for services from BIA in accordance with 25
U.S.C. 1542(c).
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Interested party means a prime contractor
or an actual or prospective offeror whose di-
rect economic interest would be affected by
the award of a subcontract or by the failure
to award a subcontract.

(b) The Contractor shall use its best efforts
to give Indian organizations and Indian-
owned economic enterprises (25 U.S.C. 1544)
the maximum practicable opportunity to
participate in the subcontracts it awards to
the fullest extent consistent with efficient
performance of its contract.

(1) The Contracting Officer and the Con-
tractor, acting in good faith, may rely on the
representation of an Indian organization or
Indian-owned economic enterprise as to its
eligibility, unless an interested party chal-
lenges its status or the Contracting Officer
has independent reason to question that sta-
tus. In the event of a challenge to the rep-
resentation of a subcontractor, the Con-
tracting Officer will refer the matter to the
U.S. Department of the Interior, Bureau of
Indian Affairs (BIA), Attn: Chief, Division of
Contracting and Grants Administration, 1849
C Street, NW., MS 2626-MIB, Washington, DC
20240-4000.

The BIA will determine the eligibility and
notify the Contracting Officer. No incentive
payment will be made within 50 working
days of subcontract award or while a chal-
lenge is pending. If a subcontractor is deter-
mined to be an ineligible participant, no in-
centive payment will be made under the In-
dian Incentive Program.

(2) The Contractor may request an adjust-
ment under the Indian Incentive Program to
the following:

(1) The estimated cost of a cost-type con-
tract.

(ii) The target cost of a cost-plus-incen-
tive-fee prime contract.

(iii) The target cost and ceiling price of a
fixed-price incentive prime contract.

(iv) The price of a firm-fixed-price prime
contract.

(3) The amount of the adjustment to the
prime contract is 5 percent of the estimated
cost, target cost, or firm-fixed-price included
in the subcontract initially awarded to the
Indian organization or Indian-owned eco-
nomic enterprise.

(4) The Contractor has the burden of prov-
ing the amount claimed and must assert its
request for an adjustment prior to comple-
tion of contract performance.

(c) The Contracting Officer, subject to the
terms and conditions of the contract and the
availability of funds, will authorize an incen-
tive payment of 5 percent of the amount paid
to the subcontractor. The Contracting Offi-
cer will seek funding in accordance with
agency procedures.

48 CFR Ch. 1 (10-1-14 Edition)
(End of clause)

[66 FR 41737, Aug. 22, 1991, as amended at 61
FR 39211, July 26, 1996; 63 FR 70277, Dec. 18,
1998; 64 FR 10533, Mar. 4, 1999; 64 FR 72449,
Dec. 27, 1999; 65 FR 24323, Apr. 25, 2000]

52.226-2 Historically Black College or
University and Minority Institution
Representation.

As prescribed in 26.304, insert the fol-
lowing provision:

HISTORICALLY BLACK COLLEGE OR UNIVERSITY
AND MINORITY INSTITUTION REPRESENTA-
TION (OCT 2008)

(a) Definitions. As used in this provision—

Historically black college or university means
an institution determined by the Secretary
of Education to meet the requirements of 34
CFR 608.2. For the Department of Defense,
the National Aeronautics and Space Admin-
istration, and the Coast Guard, the term also
includes any nonprofit research institution
that was an integral part of such a college or
university before November 14, 1986.

Minority institution means an institution of
higher education meeting the requirements
of Section 365(3) of the Higher Education Act
of 1965 (20 U.S.C. 1067k), including a His-
panic-serving institution of higher edu-
cation, as defined in Section 502(a) of the Act
(20 U.S.C. 1101a).

(b) Representation. The offeror represents
that it—

[ 1is [ ] is not a historically black college
or university;

[1is [ ]is not a minority institution.

(End of provision)

[48 FR 42478, Sept. 19, 1983, as amended at 73
FR 53993, Sept. 17, 2008]

52.226-3 Disaster or Emergency Area
Representation.

As prescribed in 26.206(a), insert the
following provision:

DISASTER OR EMERGENCY AREA
REPRESENTATION (NOV 2007)

(a) Set-aside area. The area covered in this
contract is: - )
[Contracting Officer to fill in with definite geo-
graphic boundaries.]

(b) Representations. The offeror represents
that it does does not reside or
primarily do business in the set-aside area.

(c) An offeror is considered to be residing
or primarily doing business in the set-aside
area if, during the last twelve months—

(1) The offeror had its main operating of-
fice in the area; and
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